Tender Spec. No.:- TBSM/BALIMELA/ETC/TENDER/01/19-20, DATE: 30.05.2019

ANNEXURE TO CONDITIONS OF CONTRACT FOR ETC WORKS

The following terms and conditions shall form a part of the tender document. If any
discrepancies found between below mentioned clauses and clauses in the Conditions of
Contract for Erection Works, DOC. NO. — TB-ETC-GCC,REV.-02, dated 20th JUNE, 2005,
the clauses mentioned in this annexure shall prevail.

1. Condition of Contract for Erection works (DOC. NO. — TB-ETC-GCC, REV.-02, 20th June,
2005):

A. EARNEST MONEY DEPOSIT

Every tender must be accompanied by the prescribed amount of Earnest Money
Deposit (EMD) mentioned in NIT.

1. Mode of EMD deposit:

EMD can be submitted in any one of the following modes:

i) Cash deposit as permissible under the extant Income Tax Act (before tender
opening),

ii) Electronic Fund Transfer credited in BHEL account (before tender opening). Details
of BHEL account mentioned in this document.

iii) Banker’s cheque/Pay order/Demand Draft, in favour of ‘Bharat Heavy Electricals
Limited’ and payable at New Delhi (Along with offer)

iv) Fixed Deposit Receipt (FDR) issued by schedule Banks/Public Finance Institutions as
defined in the companies ACT (FDR should be in the name of the contractor, a/c BHEL

In addition to above, the EMD amount in excess of Rs. Two (02) lakh may also be accepted in
the form of Bank Guarantee from scheduled bank. The Bank Guarantee in such cases shall be
valid for at least six months.

v) No other form of EMD remittance shall be acceptable to BHEL

2. Forfeiture of EMD

EMD by the bidder will be forfeited as per NIT conditions, if

i)  After opening the tender and within the offer validity period, the bidder revokes
his tender or makes any modification in his tender which is not acceptable to BHEL.

ii) The contractor fails to deposit the required Security deposit or commence the
work within the period as per LOl/contract.

3. EMD by the tenderer shall be withheld in case any action on the tenderer is envisaged
under the provision of extant “Guidelines on Suspension of business dealing with
supplier/contractors” and forfeited/ released based on the action as determined under
these guidelines.

4. In the case of unsuccessful bidders, the Earnest Money will be refunded to them within
a reasonable time after award of work.

5. EMD shall not carry any interest.
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6. EMD of successful bidder shall be retained as part of Security Deposit.

7. Bidders may please note that “One Time EMD” provision stands deleted. Hence,
bidders who have deposited Rs. 2 Lakh as ‘One Time EMD’ with BHEL are also required
to submit the requisite amount of EMD.

8. No MSE benefits shall be given to MSEs bidder for WORKS CONTRACT. Please refer
clause no. N (facilities provided to MSEs) for detail.

B. SECURITY DEPOSIT

Security Deposit means the security provided by the Contractor towards fulfilment of
any obligations in terms of the provision of the contract.

1. Upon acceptance of Tender, the successful Tenderer should deposit the required
amount of Security Deposit for satisfactory completion of work. The total amount of
Security Deposit will be 5 % of the Contract Value. EMD of the successful tenderer
shall be converted and adjusted towards the required amount of Security Deposit.

2. Mode of Security deposit:

The security Deposit should be furnished before start of the work by the contractor.

The balance amount to make up the required Security Deposit of 5% of the contract
Value may be furnished in any of the following forms:

i) Cash (as permissible under the extant Income Tax Act)

i) Local cheques of scheduled banks (subject to realization) / Pay Order / Demand
Draft / Electronic Fund Transfer, in favour of BHEL.

iii) Bank Guarantee from Scheduled Banks / Public Financial Institutions as defined
in the Companies Act. The Bank Guarantee format for Security Deposit shall be
in the prescribed formats enclosed with general conditions of contract.

iv) Fixed Deposit Receipt issued by Scheduled Banks / Public Financial Institutions
as defined in the Companies Act. The FDR should be in the name of the
contractor, A/C BHEL and duly discharged on the back.

V) Securities available from Indian Post Offices such as National Savings
Certificates, Kisan Vikas Patras etc. (Certificates should be held in the name of
Contractor furnishing the security and duly endorsed/hypothecated/pledged, as
applicable, in favour of BHEL and duly discharged on the back).

(NOTE: BHEL will not be liable or responsible in any manner for the collection of
interest or renewal of the documents or in any other matter connected therewith)

3. Submission of Security Deposit:

i) At least 50 % of the required Security Deposit, including the EMD, shall be
submitted before start of work. Balance of the Security Deposit can be submitted
by way of deduction of 10% of the gross amount progressively from each running
bills of the contractor till the total amount of the required Security Deposit is
collected.

ii) If the value of work done at any time exceeds the contract value, the amount of
Security Deposit shall be correspondingly enhanced and the additional Security
Deposit shall be immediately deposited by the Contractor or it shall be recovered
from payment/s due to the Contractor.
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iii) The recoveries made from running bills (cash deduction towards balance SD
amount) can be released against submission of equivalent Bank Guarantee in
acceptable form, but only once, before completion of work, at the discretion of
BHEL.

4. The BG shall be submitted only through the Banker. Along with the BG, the Bank shall
also furnish a letter of confirmation (in the prescribed formats enclosed with general
conditions of contract).

5. The validity of the Bank Guarantee furnished towards Security Deposit shall be up to
three months more than the period of completion of work as stipulated in the LOI and
the same will be kept valid by proper renewal till the completion of the work.

6. BHEL reserves the right of forfeiture of Security Deposit in addition to other claims and
penalties in the event of the contractor’s failure to fulfil any of the contractual
obligations or in the event of termination of contract as per terms and conditions of
the contract. BHEL reserves the right to set off the Security Deposit, against any claims
of any other contracts with BHEL.

7. Conditions for acceptance of bank guarantees

Contractors are advice to obtain Bank Guarantee preferably from any of the following
BHEL consortium banks

Sl. Nationalised Bank Nationalised Bank
No.
1 Allahabad bank 19 Vijaya Bank
2 Andhra bank Public Sector Banks
3 Bank of Baroda 20 IDBI
4 Canara Bank Foreign bank
5 Corporation bank 21 CITI Bank N.A
6 Central bank of India 22 Deutsche Bank AG
7 Indian Bank 23 The Hongkong and Shanghai Banking
Corporation Limited
8 Indian Overseas Bank 24 Standard Chartered Bank
9 Oriental bank of 25 J P Morgan
Commerce
10 Punjab National Bank
11 Punjab & Sindh Bank Private bank
12 State Bank of India 26 Axis Bank
13 State Bank of Hyderabad | 27 The Federal Bank Limited
14 Syndicate Bank 28 HDFC
15 State Bank of Travancore | 29 Kotak Mahindra Bank
16 UCO Bank 30 ICICI
17 Union Bank of India 31 Indusind Bank
18 United Bank of India 32 Yes Bank

Bank Guarantees from Banks outside BHEL’s consortium shall be as below:
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The Bank Guarantees of all Public sector banks can be accepted (in addition to
consortium banks)

The Bank Guarantees of Co-operative banks shall not be accepted.

Bank Guarantees of other than consortium bank and public sector bank can be
accepted subject to an overall exposure limit (at New Delhi) of Rs. 10 crores for
banks with networth of more than Rs. 500 crores as on last balance sheet date and
Rs 5 crores for banks with net worth between Rs. 350 to Rs 500 crores (A certificate
and copy of latest Balance Sheet to be given by the Bank at the time of submission of
Bank Guarantees).

In case of private sector banks a clause to be incorporated in the text of Bank
Guarantee that it can be enforceable by being presented at any branch of the bank.

In case of foreign vendors the bank guarantees issued by foreign banks may be
confirmed by our consortium bank in India.

In case of Bank Guarantees given by Non-Consortium banks (Private sector or
Public sector), the Bank Guarantees are to be enforceable in New Delhi or the
town/ city in which the sector office is located.

8. RETURN OF SECURITY DEPOSIT:

If the contractor duly performs and completes the work in all respects to the entire
satisfaction of BHEL and presents an absolute "No demand certificate", returns
properties belonging to BHEL, taken, borrowed or hired by him for carrying out the
said works, and furnishes performance bond BG in the prescribed proforma as per
ANNEXURE-J, Security Deposit will be released to the contractor after deducting all
costs, expenses and other amounts that are to be paid to BHEL under this contract or
other contracts entered into with the contractor. It may be noted that in no case the
Security Deposit shall be refunded/released prior to passing of final bill.

C. Bank Account Details for submission of EMD/ Security Deposit through electronic
fund transfer mode.

NAME OF THE COMPANY BHARAT HEAVY ELECTRICALS LTD
ADDRESS OF THE TRANSMISSION BUSINESS GROUP, 5TH FLOOR,

COMPANY TOWER A ADVANT NAVIS IT BUSINESS PARK, PLOT
NO. 7, SECTOR-142, EXPRESSWAY NOIDA, NOIDA —
201305 (U.P.)

NAME OF BANK HDFC BANK

NAME OF BANK BRANCH ARERA COLONY, BHOPAL
CITY BHOPAL

ACCOUNT NUMBER 00620320000021
ACCOUNT TYPE CASH CREDIT

IFSC CODE HDFC0000062

MICR CODE 462240002
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D.

11

Payment terms: Clause No. C.2.0 stands deleted. Now this clause shall be read as
below.

For all BOQ items (Except item no. 7.1, 7.3, 7.5, 8.3.2, 10, 14.2, 15.2, 26, 30, 31.1,
31.3,31.5,31.7,31.9 & 31.11- Complete scope of work

1.1.1 No Mobilization Advance shall be paid.

1.1.2 10% of the contract item price on the monthly progressive bills on pro rata basis for

receipt, material including arranging crane for unloading, maintaining proper
records of receipt & storage in Field Quality Plans (FQPs) and as certified by BHEL
Engineer. In case of power transformer/ reactors, 5% amount shall be paid after
unloading and 5 % after dragging main tank in position on foundation. The sub-items
mentioned in transformer/ reactor shall be consider for payment with main item.

1.1.3 60% of the contract item price on the monthly progressive bills on pro rata basis

after arranging necessary calibrated tools/tackles required for erection, submitting
calibration reports, qualification/experience certificates of welder/Electrician/other
staff, levelling, alignment, tightening and completion of erection including
maintaining proper records of installation in FQPs and as certified by BHEL,
Engineer.

1.1.4 10% of the contract item price on the monthly progressive bills on pro rata basis on

arranging calibrated testing equipment, submission of calibration reports, testing of
equipment including maintaining proper records of testing in FQPs and as certified
by BHEL, Engineer. BOQ items, which are not required to be tested as per FQP, shall
be qualified for release of payment on prorate basis after completion of testing of all
equipments of corresponding bay (As per SLD/ layout)

1.1.5 10% of the contract item price after completion of satisfactory commissioning and

submission of complete records of erection/testing/commissioning /charging
protocol as per FQPs for the corresponding bay.

1.1.6 Last 10% of the contract item price after all test reports as per contract are jointly

1.2

witnessed and signed by BHEL/customer, “As Built” changes are incorporated in
relevant drawings, material reconciliation and substation is handed over to the
Owner / Customer. If the contract is for more than one sub-station, then the same
will be released after successful handing over of each sub-station. If for any reason,
the handing over is delayed for reasons beyond the control of the contractor, in
such case this payment will be released against commissioning certificate issued by
the BHEL / customer and against submission of final bill of individual substation.

For BOQitemno?7.1,7.3,7.5,8.3.2,10, 14.2,15.2, 31.1, 31.3,31.5,31.7,319 &
31.11 (Supply in contractor’s scope)

1.2.1 80% of the contract item price on the monthly progressive bills on prorate basis after

supply, receipt of the material at site, unloading, proper storage and as certified by
site in charge.

1.2.2 10% of the contract item price on the monthly progressive bills on prorate basis

after material erection as certified by BHEL site In-charge on prorate basis after
erection.

1.2.3 Last 10% payment shall be released as per 1.1.6 above.
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1.3 For BOQ item no. 26 (Only unloading & storage)

1.3.1 80% of the contract item price on the monthly progressive bills on prorate basis
after receipt of the material at site, unloading, proper storage and as certified by
site in charge.

1.3.2 10% of the contract item price on the monthly progressive bills on prorate basis
after handing over to Customer and as certified by BHEL site In-charge.

1.3.3 Last 10% payment shall be released as per 1.1.6 above.

1.4 For BOQ item no. 30 (Watch & Ward- Material Security)

100% of the contract item price on the monthly progressive bills on pro rata basis
towards watch & ward against submission of invoice and on certification of engineer
in-charge of BHEL.

E. Clause No. C.17.0 “Over-run Charges” Over-run Charges” stands deleted. Now this
clause shall be read as below.
No Over-run Charges are applicable for this contract

F. Clause No. B.16.3 shall be read in conjunction with the following

Extra works - Extra works that arise on account of contractor’s fault will have to be
carried out by the contractor free of cost including the supply of consumables etc.

After eligibility of extra works is established and finally accepted by BHEL
Engineer/Designer, payment will be decided on the following rates

Man-day rate for eligible extra works:

Single man-day rate (for Skilled manpower & un-skilled manpower) for carrying out
rework/repairs/rectification/fabrication and other such works for a man-day of 8 hours
as may arise during the course of erection will be limited to minimum wages of skilled/
un-skilled manpower prevailing at the time of execution of the extra work as notified
by the state Government. Contractor has to submit notification published by the
concerned state Govt. regarding minimum wage applicable for the period of execution
of the extra work.

The above man day rate includes overtime if any, other site expenses and incidentals,
consumables, tools and tackles etc.

As mentioned above, no payment will be made if an item of work lasts less than eight
man hours.

G. Overall price variation- The individual quantity can vary to any extent or may be
deleted for which no compensation will be payable to the contractor and the rates will
remain firm. Also the rate of each item remains firm as long as the variation in the
total value of work executed under the contract including extra items if any remains
within plus/minus 30 percent of the contract value. In case the actual value of
executed work including extra work on completion of work becomes less than 70% of
the basic/original contract value than the following method shall be adopted.
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The actual executed value shall be raised by 7 % (For arriving at the final payment
against work executed ) subject to the condition that total value of work executed
plus increase by 7% as above shall be limited to 70% of the basic/original contract
value. The rate quoted shall be firm irrespective of any upward variation in the
contract price.

H. Clause No. C.30.0 “INCOME TAX/SALES TAX/WORKS TAX/VAT” stands deleted. Now
this clause shall be read as below.

1. All taxes (except GST), duties, charges, royalties, cess and any other levies by Central/
State/local authorities for the execution of the contract shall be borne by the
contractor and shall not be payable extra . Any increase of the same at any stage
during execution of the contract shall be borne by the contractor .Quoted price of the
same shall be inclusive of all such requirements.

2. Contractors have to make their own arrangement at their cost for completing the
formalities, if required with relevant taxation authorities, for bringing their material,
plant and machinery at site for the execution of the contract. Road permits / way bill if
required shall be arranged by the contractor.

3. The Contractor is responsible to furnish documentary evidence towards GST
Registration of the State wherein the site is located and any other documents as per
GST Act which may be required from time to time by BHEL. BHEL will not be held to be
responsible for any non-compliance of the Contractor in respect of GST laws as framed
from time to time.

4. Goods and Service Tax (GST) will be reimbursed to the Contractor subject to the
following conditions :-

(i)  Submission of valid GST Compliant Tax Invoice as per the GST Invoice Rules
(i)  The Invoice raised by the Contractor should indicate the BHEL GST Registration
Number.

5. The GST amount shall get reflected within prescribed time limit in the GSTN for BHEL to
avail the input credit. If the GST Credit is reversed/ denied/ delayed to BHEL due to
non-receipt/delayed receipt of Services and/or tax invoice or due to expiry of timeline
prescribed in GST law or due to any other factor for availing such Input Tax Credit (ITC)
or for any other reason arising out of the act directly attributable to the Contractor,
GST amount shall be recoverable from Contractor from any dues payable to the
Contractor along with any interest levied/ leviable on BHEL.

6. Statutory variation, if any, on account of GST will be payable by BHEL at actuals on
submission of documentary evidence.

7. TDS under Income Tax Act/GST Act shall be deducted as per applicable rates unless
Exemption certificate, if applicable, from the appropriate Authority is furnished to
BHEL along with the Invoice.

8. New Taxes & duties:

If any new tax or duty is levied by the Central/State Government/ Municipality/Local Authority
and becomes directly applicable on items specified in the Bill of Quantities, full reimbursement
shall be made subject to submission of documentation as per statute.
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DELAY AND EXTENSION OF TIME:

If, in the opinion of the Engineer, the work is delayed

(i)

(ii)
(iii)
(iv)

(v)

(vi)

by reason of abnormally bad weather, or
by reason of serious loss or damage by fire, or

by reason of civil commotion, local combination of workmen, strike or lockout,
affecting any of the trades employed on the work, or

by delay on the part of the agency or tradesman engaged by the BHEL in
executing work not forming part of the contract, or

By reason of any other cause which in the absolute discretion of the Engineer is
beyond the contractor's control, then in any such case, the Engineer (or higher
authority) may make fair and reasonable extension in the completion dates of the
individual items of work of the contract as whole. Such extension which will be
communicated to the contractor by the Engineer in writing shall be final and
binding on the contractor. No other claim in this respect for compensation, idle
labour or otherwise howsoever is admissible. Upon the happening of any such
event causing delay the contractor shall immediately give notice thereof in
writing to the Engineer but shall nevertheless use constantly his best endeavour
to prevent or make good the delay and shall do all that may reasonably be
required to the satisfaction of the Engineer to proceed with the work.

In case of delay in completion of work BHEL reserve the right to grant time
extension under the following options depending upon the performance of the
vendor:

Time extension without levy of LD in case it is found that delay is not attributable
to the vendor

Time extension with deduction of applicable LD in line with Liquidity Damage
clause if the delay is solely attributable to the vendor.

In case facts of delay is not settled, BHEL reserve the right to grant provisional
time extension for delay in completion of total work or part thereof and running/
interim payments to the vendor will be released without deduction of LD subject
to submission of additional Bank guarantee equivalent to maximum LD amount
valid till completion of work under their scope and grant of final time extension.

During provisional time extension period ORC/ PVC shall not be payable to the
contractor. The Final Delay analysis shall be prepared on completion of the work.
In case of delay is not attributable to contractor as per final delay analysis the
ORC/ PVC shall be released along with the final bill without any interest charges
attributable to BHEL.

In case of delay attributable to contractor, LD shall be deducted for that period in
line with clause “Compensation/ LD/ Penalty for delay in execution” of conditions
of contract and balance ORC/ PVC (if any) shall be released along with the final
bill without any interest charges attributable to BHEL.

PVC/ ORC shall be governed by respective clauses in the NIT.
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J.

LD / PENALTY FOR DELAY IN EXECUTION:

The Clause No. C.5.0 “LD / Penalty for delay in execution” of Conditions of
contract for ETC works stands deleted. Now the modified clause shall be read as
below:

In case the contractor fails to complete the project within the time specified in
the tender specification or any extension thereof subject to force majeure
condition, the contractor shall be liable to pay by way of LD/Penalty a sum equal
to the half percent of the contract price, per calendar week or part thereof by
which the commissioning of the project is delayed, subject to ceiling of 10 % of
the contract price along with applicable GST (if any) on LD. Once the maximum
limit of delay is reached (i.e. 20 week of delay) BHEL may consider termination of
the contract and forfeit the Security deposit without prejudice to the other
remedies under the contract. If the contract is for more than one sub-station and
the substations are completed and taken over by customer in stages, then the
delays if any by the contractor for the substation completed and handed over
may be accounted for the individual substation and LD leviable shall be computed
based on the contract value of individual substation. Amended/ revised contract
value (excluding ORC, Extra Works, Supplementary/Additional Items and PVC)
shall be considered for calculating LD/ penalty.

Model Conciliation Clause For Conducting Conciliation Proceedings Under The
BHEL Conciliation Scheme, 2018
The Parties the if at any time (whether before, during or after the arbitral or

judicial proceedings), any Disputes (which terms shall means and include any
dispute, difference, question or disagreement arising in connection with
construction, meaning, operation, effect, interpretation or breach of the
agreement, contract or the Memorandum of Understanding (delete whichever is
inapplicable), which the parties unable to settle mutually), arise inter-se the
Parties, the same may, be refereed by either party to conciliation to be
conducted through Independent Experts Committee to be appointed by
competent authority of BHEL from the BHEL Panel of Conciliators.

Notes:

1. No serving or a retired employee of BHEL/Administrative Ministry of BHEL shall
be included in the BHEL Panel of Conciliators.

2. Any other person(s) can be appointed as Conciliator(s) who is/are mutually
agreeable to both the parties from outside the BHEL Panel of Conciliators.

The proceedings of Conciliation shall broadly be governed by Part-lll of the
Arbitration and Conciliation Act 1996 or any statutory modification thereof and
as provided in Annexure-A to this GCC.

The Annexure-A together with it’s appendices will be treated as if the same is
part and parcel hereof and shall be as effectual as if set out herein in these GCC.”
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L.

Guidelines for settlement of claims for compensation on accidents

The amount of compensation paid by BHEL under its guidelines on Settlement of
claims for compensation on accidents as applicable for BHEL, i.e. ¥ 10,00,000/-
(Rs Ten Lakh) in the event of death or permanent disability resulting from Loss
of both limbs and I 7,00,000/-(Rs Seven Lakh) in the event of permanent
disability: shall be recoverable in full from the contractor, agency or firm, if the
accident is attributable to negligence of contractor, agency or firm or any of its
employees, except in case of work/ service contract etc. being of less than ¥
5,00,000/- value, in which case the entire amount of compensation shall be borne
by BHEL.

The Clause No. B.15.0 “Arbitration” of Conditions of contract for ETC works
stands deleted. Now the modified clause shall be read as below:

Except as provide elsewhere in this Contract, in case amicable settlement is not
reached between the Parties, in respect of any dispute or difference; arising out
of the formation, breach, termination, validity or execution of the contract; or,
the respective rights and liabilities of the Parties; or, in relation to interpretation
of any provision of the contract; or, in relation to interpretation of any provision
of the Contract; or, in any manner touching upon the contract, then, either Party
may, by a notice in writing to the other Party refer such dispute or difference to
the sole arbitration of an arbitrator appointed by Head of the BHEL
Unit/Region/Division issuing the Contract.

The Arbitrator shall pass a reasoned award and the award of the Arbitrator shall
be final and binding upon the Parties.

Subject as aforesaid, the provisions of Arbitration and Conciliation Act 1996
(India) or statutory modifications or re-enactments thereof and the rules made
thereunder and for the time being in force shall apply to the arbitration
proceedings under this clause. The seat of arbitration shall be New Delhi.

The cost of arbitration shall be borne as per the award of the Arbitrator.

Subject to the arbitration in terms of clause L above, the court at New Delhi shall
have exclusive jurisdiction over nay matter arising out of or in connection with
this Contract.

Notwithstanding the existence or any dispute or differences and/or reference for
the arbitration, the Contractor shall proceed with and continue without
hindrance the performance of its obligations under this contract with due
diligence and expedition in a professional manner except where the contract has
been terminated by either Party in terms of this contract.

In the event of dispute or difference relating to the interpretation and application
of the provisions of commercial contract(s) between Central Public Sector
Enterprises (CPSEs)/ Port Trusts inter se and also between CPSEs and Government
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Departments/Organizations (excluding disputes concerning Railways, Income Tax,
Customs & Excise Departments), such dispute or difference shall be taken up by
either party for resolution through AMRCD as mentioned in DPE OM
No.4(1)/2013-DPE9GM)/FTS-1835 dated 22.05.2018.

N. FACILITIES PROVIDED TO MSEs
Vide office memorandum F.No.21(8)/2011-MA dated 09.11.2016, Office of

AS&DC, Ministry of MSME has issued clarification regarding definition of Goods
and Services under the Public Procurement Policy of MSEs order-2012, In
accordance with the Public Procurement Policy for MSEs order-2012 and OM
regarding definition of Goods and Services issued by Ministry of MSME, it is
clarified that benefits as envisaged in Public Procurement Policy for MSEs Order
2012 are to be provided in respect of the procurements related to the Goods and
Services produced and provided by Micro and Small Enterprises (MSEs) only and
no benefits is to be given in Case of Works Contracts.

0. All other terms and conditions of tender shall remain unchanged.
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